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MEMBERS’ STATEMENTS 
Mauds Landing 

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [4.33 pm]:  Yesterday I suggested 
to this House that the Government’s decision about the Mauds Landing development was invalid because the 
Premier had not been delegated the authority to make the decision in a valid way.  I argued that the 
Environmental Protection Act provides that the minister is the persona designata for the hearing of appeals and 
that it is necessary for the minister to hear appeals and make determinations on those appeals.  Yesterday I 
argued reasons that are important in that context, and I will not repeat them today.  I also made the point that the 
Premier’s delegation to determine the appeal was brought about by the use of section 18 of the Environmental 
Protection Act and not through the process of Executive Council whereby the Premier would have been 
appointed as Acting Minister for the Environment.  Because the Government did not go through that process, it 
is my view, and I explained it yesterday, that the decision that was made is void because proper processes were 
not followed.  

I have waited today to hear the Government tell me that I was wrong, but so far it has not done so.  I asked a 
question today to establish whether the Government had any legal advice to demonstrate that the delegation was 
valid and I asked that any legal advice, or a precis of it, be tabled.  The answer was that the Government has 
legal advice but because of a longstanding tradition it does not intend to publish it.  The reason I included the 
words “or a precis of the legal advice” is that I wanted to give the Government an opportunity to tell me the legal 
advice or to give me a rough idea of what it believed its legal position was.  If the only way I can find out why 
the Government thinks that it is operating validly is to get the Government’s legal advice and it will not table it, 
how is the community to know the basis upon which the Government made its decision?  I can only assume that 
the Government believes that the delegation is valid.  Assuming that I am wrong and the Government is right, I 
indicate that if the Government is right in respect of the delegation, the decision is still invalid.   

Certain dates are very important in this matter.  The Government Gazette of 24 December 2002 contains a 
delegation from Dr Edwards to Dr Gallop under section 18 of the Environmental Protection Act.  It delegated 
authority to Dr Gallop to make decisions about this development and this appeal process.  The Government 
Gazette of 27 June 2003 outlined the resignation of Dr Judy Edwards as Minister for the Environment and 
Heritage as from 27 June 2003.  That was when the cabinet reshuffle took place.  Dr Edwards was then 
appointed as Minister for the Environment on 27 June.  On Wednesday, 2 July 2003 the Premier received the 
appeals convenor’s report and on Thursday, 3 July he made the decision to reject the project.  On Friday, 4 July 
he announced the decision at Coral Bay.   

My assertion is that because Dr Edwards resigned from the position of Minister for the Environment and 
Heritage, under common law all delegations in place at that time expired.  Therefore, before Dr Gallop made his 
decision on 3 July, his delegation had expired by virtue of the fact that Dr Edwards had resigned her 
commission.  That is the common law position.   

There are two elements to this matter.  The first is that I believe that the delegation was invalid anyway, but in 
the absence of any explanation from the Government, let us assume that the Government is right.  I am now 
saying that that delegation did not survive the resignation of Dr Edwards.  Whichever of those two is right, if 
either is right, the whole process of determining the appeal is a nullity.   

If the only way we can find out what is correct and what is not correct is by somebody taking this matter to 
court, I suggest it is a very unsatisfactory state of affairs.  People such as I, people who have invested large sums 
of money in this project and people who are interested in proper process are entitled to know the basis upon 
which the Government made its decision to delegate its authority to Dr Gallop under the Environmental 
Protection Act and not through the process of the Executive Council appointing him as acting minister.  We are 
entitled to know the legal basis of that process.  If, as I have said, it is proved that that was a correct process, I 
then need to know how that particular delegation survived the resignation of Dr Edwards.  As members will 
know, under common law, delegations from a minister, or any other person, to any other person expire when the 
commission expires.  The commission to be a minister expired on 27 June, ahead of the decision made by Dr 
Gallop.  These are serious matters, and I am entitled to get some answers.  It would be a tragedy if the only way 
to get those answers is for somebody to try to find the money to take the matter to court.  Nobody particularly 
wants to do that.  My view is very simple.  This is a very messy business, and I will keep raising it in this place 
even if it drives members mad, until I get some answers.  However, I am not getting any answers, so I hope that 
the media will take up the matter and ask Dr Gallop to explain the legal basis of his delegation, because then 
perhaps I will read about it in the newspaper or hear it on the news.  I do not care how we find out, so long as we 
can find out and know for sure one way or the other whether this decision is a nullity or stands in law.  We are 
entitled to know that, and the sooner we are told, the better. 
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Cole Royal Commission into the Building and Construction Industry 

HON LJILJANNA RAVLICH (East Metropolitan - Parliamentary Secretary) [4.41 pm]:  I want to bring to the 
attention of the House my concerns about the findings of the Cole Royal Commission into the Building and 
Construction Industry.  People often ask me what in politics I am passionate about.  One of the things I am very 
passionate about is the rights of workers and ensuring that those rights are protected.  In my view, the 
$60 million Cole royal commission was a politically motivated, union-bashing exercise designed to soften up the 
public for the proposed reforms that may be legislated by the Howard Government to establish the Australian 
building and construction commission.  The Cole royal commission was an attack on one industry that has been 
singled out by the Government.  That does not mean it will stop there.  I have grave concerns that such an 
instrument will be used across other industries.   

One has to ask why this industry has been singled out.  Mr Jim Marr, who has worked as a full-time journalist 
for over 20 years, has written a very good book entitled First The Verdict - The Real Story of the Building 
Industry Royal Commission.  In that book he puts forward a number of very interesting perceptions about why 
this industry has been targeted.  He raises the point that the building and construction industry is seen as an 
impediment to conservative Government plans to fully deregulate the Australian labour market.  In my view that 
would be an absolute disaster for workers and would result in a winner-takes-all mentality; the winners would 
certainly not be Australian building and construction workers.  He also makes the points that commercial 
construction represents one of the last bastions of high union membership; union bosses are often vocal critics of 
conservative Governments; the building unions have led the growth in above award wage outcomes, which have 
then flowed on to other industry sectors; and building unions prefer pattern bargaining rather than Reith’s 1996 
workplace agreements, which weaken the position of workers.   

There have been many allegations about the one-sided nature of the Cole royal commission.  For example, most 
of the findings of unlawful conduct were levelled against union officials and organisers.  The findings relating to 
right of entry demonstrate a gross abuse of power.  In Western Australia, the building and construction unions 
have a right of entry.  That right should have been upheld.  In my view, and in the view of many others, this 
denial of natural justice to the unions has resulted in charges being laid against union officials and other 
members of the industry that should never have been laid.   

The focus of the inquiry was clearly on unions, not employers.  There has been wide-ranging criticism of the fact 
that virtually no attention was given to issues such as phoenixing, whereby building companies close down and 
reconstitute themselves in another form only a matter of days or weeks later.  By doing that, they thereby negate 
their taxation obligations and in many instances avoid paying workers; it is in fact an obscene practice.  Also 
there were issues about tax rorting by some employers in the building industry, which rated barely a mention in 
the inquiry.  In addition, there were issues about workplace safety, which is a key driver in the difference 
between employers and unions, yet very little or no attention was given to that area in the Cole royal 
commission.  Another issue is the use of illegal migrants, which I understand is a widespread problem in the 
eastern States.  Western Australia may, in fact, also have a problem here.  Some employers use illegal migrants 
to drive down wages and working conditions in pursuit of profit maximisation. 

I believe that the Cole royal commission was politically motivated and had a predetermined outcome.  That view 
has been supported by comments of Commissioner Cole himself in recent days.  The commission provided no 
opportunity for cross-examination of witnesses, submissions were used selectively to support predetermined 
outcomes, and untruths and innuendos were given credibility as though they were fact.  The commission was 
clearly looking for scalps, specifically union scalps, which is totally unacceptable. 

The agenda was set by the Howard Government for building and construction union-bashing as far back as 1996, 
a long time before the terms of reference for the Cole royal commission were signed off by the then Governor-
General Hollingworth, and is now veiled as industry reform.  The Howard Government clearly had a 
predetermined agenda, in my view an ideologically driven agenda, to establish a statutory Australian building 
and construction commission - the building industry may in fact be the first industry of this sort - to which a sum 
of $17 million has been allocated in the 2003 commonwealth budget to police it. 

I bring this matter to the attention of the House tonight because of a very interesting article in The Australian 
Financial Review of 18 September titled “Strength of findings under question”, which states - 

Cole highlights that under his terms of reference he is required to make findings of potential unlawful 
conduct. 

Mr President, anything can be potential unlawful conduct.  The article continues - 

He has also highlighted the broadness of the task implicit in the requirement that he investigate matters 
that “might” have constituted a breach of the law. 
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“Most of the matters investigated by the commission ‘might’ have constituted a breach of a civil or 
criminal law,” says Cole. 

The Macquarie Dictionary defines “might” as expressing strong uncertainty or a tentative suggestion.  
In effect, Cole was being required to make findings on the basis of a low threshold of evidence so that 
he could make reform recommendations. 

Yet “might” in this case is not necessarily right.  Where Cole believed that there was sufficient evidence 
to justify a conclusion that criminal conduct may have occurred, he put them in his confidential 23rd 
volume for the prosecuting authorities. 

That twenty-third volume has still not been sighted.  The article continues - 

He made more than 400 findings.  In contrast, the HIH Royal Commission made only 61. 

. . .  

Also, more than a third of matters referred to the Interim Building Taskforce by the royal commission 
have been dropped. 

This “strike rate” gives ammunition to claims that the terms of the inquiry were established by the 
government so as to obtain a large number of speculative findings in order to justify its proposed 
reforms. 

The article was written by Marcus Priest and I strongly concur with the sentiments contained in it. 

The federal Minister for Employment and Workplace Relations, Tony Abbott, is desperate; he is trying by 
stealth to drive this agenda through the Parliament.  If it were good legislation and if the royal commission had 
been conducted in a fair and even-handed manner, I am sure the Senate would not be as hostile as it is towards 
the proposed legislation.  However, the minister has to threaten States with the possibility of losing 
commonwealth building contracts.  Using the big stick simply does not work and goes to show just how 
desperate minister Abbot is.  Minister Abbot is the last person who should point a finger at others given the 
grubby role he played in putting behind bars former One Nation leader, Pauline Hanson.  He helped to gather the 
information.  He was the mastermind behind Australians for Honest Politics Trust.  In an interview on the 7.30 
Report he said he had no involvement with the trust yet a number of months later it was found that that was not 
the case.  He is the last person that one would want to set up or represent the Australians for Honest Politics 
Trust.   

Tony Abbott does not understand the might of the working people of this nation.  He does not understand the 
strength of conviction of workers in themselves and the extent to which they will fight for their rights.  He does 
not understand that the building and construction unions of this country have a proud history and that many 
workers carry their unions in their heart.   

Refurbished Legislative Council Chamber 
THE PRESIDENT (Hon John Cowdell):  Before I give the call to Hon Ken Travers, I indicate that we will be 
moving to the refurbished Chamber over the recess.  Members might like to clean out their drawers and remove 
anything of note rather than have it removed for them.   

Air Travel, Cost 
HON KEN TRAVERS (North Metropolitan - Parliamentary Secretary) [4.51 pm]:  I had not realised that I was 
standing on such an auspicious occasion, although Hon John Fischer will get the honour of being the last 
member to speak in this temporary Chamber. 
The PRESIDENT:  That will depend on the length of time the member’s oration takes.   
Hon KEN TRAVERS:  I will always be as concise and relevant as I can.  I will respond to comments Hon John 
Fischer made during member’s statements last night regarding air travel to Kununurra.  Unfortunately, I was not 
here last night; I was away on urgent parliamentary business.  I inform the member that I will send a copy of his 
speech to the Department for Planning and Infrastructure and ask it to provide a response.  I will do that because 
I find a number of statements he made extraordinary.   
After a question from Hon Paddy Embry today, the Leader of the House explained how a phrase can be turned 
around so that what should have been a positive is turned into a negative.  There is no doubt that the cost of air 
fares in regional Western Australia is significant.  We would all like to see a reduction in the cost of those air 
fares.  However, the issue of how air fares are determined is complex.   
With regard to the issues of access to Kununurra I find the member’s statements extraordinary.  I do not know 
whether the member is aware that Qantas has announced it will fly to Kununurra.  Is the member aware of that?   
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Hon John Fischer:  I am aware of that.  I mentioned that Skywest was considering it too.   
Hon KEN TRAVERS:  I find it extraordinary that the member’s speech makes no mention of the announcement 
by Qantas that during the main season next year it will have established flight routes directly to Kununurra.  A 
number of people have been responsible for bringing that about.  The Ministers for Planning and Infrastructure 
and Local Government and Regional Development have had a hand in that.  They have taken the cause of 
Kununurra - 
Hon John Fischer:  I was referring more to the cost.   
Hon KEN TRAVERS:  Let me finish.  The member must acknowledge that members in this place and the 
minister in another place have been doing an excellent job to get air services back into that area.   
Hon John Fischer:  I acknowledged Skywest’s proposal.   
Hon KEN TRAVERS:  It was as a result of the actions of those ministers.  I am not saying they were the only 
ones responsible.  It was a combined effort of Broome Airport, the local tourism industry and the Government 
working together to get the service back.  I am aware that the Ministers for Planning and Infrastructure and Local 
Government and Regional Development took the issue of air services into Kununurra to the top of Qantas, to 
people like Geoff Dixon and to other airlines to encourage them to look at it.  The member needs to get his 
research officer to do better work in future: the Perth to Busselton service has not been subsidised as it was 
closed down some years ago through a lack of patrons.   
Hon John Fischer:  It was subsidised when it operated.   
Hon KEN TRAVERS:  It was, but it is not now.  A number of services in the north of the state are currently 
subsidised.  Is the member aware of those? 
Hon John Fischer:  I am aware.  Tell me what subsidy goes to Kununurra at the moment.  You’re talking through 
your hat.   
Hon KEN TRAVERS:  No.  All members want to see better services, but the member attacks the Government in 
this place. Considering the situation in 2001 when Ansett collapsed, the Government has worked hard to restore 
services.   
Hon John Fischer:  Is your Government happy with the cost of airfreight to Kununurra and Broome?  Say it - put 
it in the Hansard!   
Hon KEN TRAVERS:  I said that we want to see an improvement.  We do not just come in here and snipe.  We 
get out and do the hard yards.  We talk to the airlines and try to get the airlines to put on airfreight services to 
Broome - 
Hon John Fischer:  Show me the results!   
Hon KEN TRAVERS:  The result is that we will get services to carry airfreight back to Broome.  That was a 
problem after the collapse of Ansett, and we now have services back to the area.  We have been trying to get 
Qantas to fly back to the area.  At the end of the day, one must get the services in there.  Issues arise in relation 
to pricing of air services.  Every Government would like to see cheaper services.  In the first instance, one must 
work with the airlines to get the services into the area, as we have done with Broome and we have done, and 
continue to do, with Kununurra.   

I find the member’s actions in this place objectionable.  I read today Hon John Fischer’s speech made last night 
in member’s statements and found it to be very negative; it did not acknowledge that the Government had 
negotiated for Qantas to fly into the area - 

Hon John Fischer:  What I said in the speech is exactly what occurs in the north of this State.  If you could find 
your way north of Wanneroo, you would have an idea about what it’s like in the engine room of this State.  You 
wouldn’t have a clue! 

The PRESIDENT:  Order!  The member will stop interjecting, and Hon Ken Travers will address his comments 
to the Chair rather than to the member.   

Hon KEN TRAVERS:  Thank you, Mr President.   

I intend to ensure that the member is given a full report.  I reiterate: one must first ensure one has a service, and 
then try to make it as cheap as possible.  I challenge anyone to say that this Government has not done a good job.  
The Ministers for Planning and Infrastructure and Local Government and Regional Development have put a lot 
of time and effort into getting good services for passengers and freight and for the tourism industry.  The 
Government fully understands the needs of the tourism industry.  It is about achieving airfares that are as cheap 
as possible.  How airlines set their fares is a complex issue.  The Government  will continue to work on having 
those services operating as cheaply as possible.  We currently subsidise services into the north west.   
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Hon Norman Moore:  Can you tell me which ones you subsidise?   

Hon KEN TRAVERS:  The two north western airlines.  I think the Karratha to Port Hedland and then Port 
Hedland to Fitzroy and Halls Creek services are subsidised.  There may be another one.   

Hon Norman Moore:  Do you know they are minor services in the scheme of things?   

Hon KEN TRAVERS:  Absolutely, but they are still important.  The Government recognises the importance of 
ensuring air services are available.  The Government has undertaken a significant review of airline services to 
ensure that a long-term, sustainable service exists in all parts of the State.  

Hon John Fischer:  Do you know the cost of a flight between Port Hedland and Broome on the small services?   

Hon KEN TRAVERS:  I do not know the exact figure.  Does the member know what the figure would be if it 
were not a subsidised service? 

Hon Norman Moore:  There would not be a service.   

Hon KEN TRAVERS:  Exactly.  No-one would go on it.   

Hon Norman Moore:  It’s hardly used or works now.   
Hon John Fischer:  I use it regularly, and often I’m the only person on board - no-one else can afford it. 
Hon KEN TRAVERS:  There is a service.  Services to Kununurra are being reinstated.  We are continuing to 
work on this.  It is not an easy issue.  I suggest that if the member wants information, he ask for it instead of 
coming into this place and making a speech like the one he made last night.   
Hon Norman Moore:  If Hon Tom Stephens takes paying passengers on the ministerial jet, it would make a big 
difference to the situation.   
Hon KEN TRAVERS:  I should have taken the member’s advice and sat down so that I did not have to listen to 
that.   

National Competition Policy Agreements 
HON DEE MARGETTS (Agricultural) [5.00 pm]:  I rise to congratulate the Minister for Agriculture, Forestry 
and Fisheries for his thoughtful consideration of my question today.  People may find it tiresome to hear the 
details of what did or did not happen in the National Competition Council; however, those details are vital to 
understanding the way it makes decisions that are distressing a number of groups and individuals throughout 
Australia and in particular our State.  When the national competition policy agreements were put together in 
1995, we were told that there would be a public interest test that took into account the impact on regional 
employment, the environment and social wellbeing.  The people of Australia were told that the public interest 
test would be the means of protecting industry groups and the community against any poor decisions that may 
have been made in the implementation of national competition policy.  Members will be aware that I was 
originally a member of the Senate select committee that took evidence about national competition policy in 
many parts of Australia.  I was not in the Senate when those reports were tabled in 1999 and 2000.  The 
recommendations came not from me but the Senate select committee.   

It is clear from the evidence given to and the recommendations of the Senate select committee that people were 
concerned about the way the public interest test was working - or not working.  They were concerned that the 
wider issues of public interest, including social, environmental and regional impacts, were not being considered 
fully and that it was difficult for community groups and many industry groups to mount a case.  The range of 
recommendations that came from that process resulted in pressure on the federal Government to make some 
changes.   

We understand that the change about which we were advised in 2000 was announced in a letter from the Prime 
Minister to members of the Council of Australian Governments.  The minister kindly tabled a copy of the letter 
addressed to Hon Richard Court and received on 27 October 2000.  The letter refers to proposed changes to the 
operation of national competition policy following a review of the current arrangements by a working group of 
senior officials, and states in part -  

. . . Senior Officials have considered the issues raised by the review and propose that COAG agree bto a 
number of modifications.   

The interesting part, which impacts on these decisions, is that senior COAG officials were involved with the 
original drafting of the national competition policy agreements.  I do not know whether the same senior COAG 
officials were involved with these changes.  One of the amendments suggested by senior COAG officials, and 
mentioned in the letter from the Prime Minister to members of COAG, was that the process be secret.  The letter 
continues - 
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Commencing in 2001, the assessments should be provided to the Commonwealth Treasurer and each 
State and Territory at the same time, but will remain confidential until a decision has been made by the 
Commonwealth on the level of competition payments.   

If this is combined with the fact that COAG senior officials drafted an amendment, through the Prime Minister, 
that was then adopted in the rather hasty process of COAG with all the other agenda items, it reads that COAG 
senior officials - who may or may not have been involved in putting national competition policy together in the 
first place - went to the Prime Minister and through him arranged for amendments to give themselves the power 
to instruct the National Competition Council on its work program.  National competition policy has been 
subjected to an enormous range of criticism over time.   

Although the wealth of evidence to the Senate select committee called for the process to be open and 
accountable at all levels, somehow or other COAG senior officials managed to go to the Prime Minister and 
obtain an amendment to the principles that puts them in charge and keeps the reasons for their decisions secret 
until after a decision is made on the payments.  It is no wonder talkback hosts in Perth and elsewhere are 
becoming really frustrated questioning ministers about why they cannot say whether they will get COAG 
payments.  They are not able to get COAG payments because somehow or other COAG senior officials 
managed, for whatever reason, to put themselves in charge of the process.  There is nothing in these amendments 
to indicate how these COAG senior officials will be accountable to anyone.  They may well report to their 
respective Governments, but there is no indication that they have a requirement to report to the people of 
Australia.  They are certainly not making themselves accountable to any of the people affected by these 
decisions.  

I am pleased to see at least one of the amendments; that is, the re-emphasis - it is not new - of the concept that 
assessments should have been made to take into account social and other impacts.  The public interest test, which 
includes environmental impacts, was put in as an amendment.  That amendment was meant to direct the parties, 
including the State Governments, to go back and look at some of those decisions to determine whether they were 
made properly.  In the case of the 150-pot rule for western rock lobster, that quite clearly has not been done.  It 
seems to have slipped through the gaps.  In late 2000 the previous Government was preparing for an election, 
and by early 2001 that election was under way, so it is probable that no ministerial decisions were made in 
relation to national competition policy at that time.  Late in 2001 the new Government came out with a new set 
of guidelines for the consideration of national competition policy review.  In the meantime, however, industries 
like the western rock lobster fishery would have had no ability to take a formal part in the process.  It has had to 
assess, in a vacuum, the social, ecological and sustainability impacts, as well as the longer-term economic 
impacts, of removing input restrictions.  There is obviously talk about whether input restrictions are the best way 
of managing the fishery, but in the absence of any other decision it is extremely dangerous in an industry 
documented as not being sustainable in any other part of the world, to take away input restrictions when that 
process has not taken place, either for the removal of input restrictions or the imposition of some new regime, 
whether quotas or something else. 

There needs to be a clear understanding amongst the decision makers, not only those on the National 
Competition Council but also the federal Treasurer, who now makes the final decision on tranche payments, that 
there is a problem.  The problem was recognised a long time ago and unfortunately, because of the gaps between 
the previous Government and the current Government, those processes may never have taken place.  There is a 
very good argument for telling the National Competition Council that, in order for us to make the best decision 
for this industry, and for the public interest to be properly taken into consideration, these processes should now 
take place before decisions are made that will destroy the industry.  

House adjourned at 5.10 pm 

__________ 
 


